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PETITION 


| Jo * leaths 
; Duke o 
: que ought ) ar Lordſhip: 3 ; 
| dy the | petition now to be anſwered, 8 ; 
8 | -+ dna the Lord Ordinary's interlocutors therein 
8 8 . reſolves into this abſtract point, Whether 2 


by executing a di 
| can. obhge the civditors_ to acce 

8 tie b up their hands from eng do operate their payment 
„„ „Horrever e the deciſie upon this point were, 

3 1 | auribga certain period, it res a moſt ſolemn deciſion in 
., | the caſe of Snec and Cane apainſt Truſtees of Michael | i 
I Anderſon; 12th July 1734; and in the cafe of the Earl of 
__ hat, againſt Truſtees for th creditors of 1 5 ud 

7 1736 and laſt of all, in th d 


ks obe ee 
of ſuch diſpoſition, and 


HE! 
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f ſuch general diſpo 


reſpondent is rightly informed, the rule fo eſtabliſhed has 
deen uniformly followed in every after-caſe where che like 
queſtion occhrred. In the Law. dictionary, vdl. 1. p. 85. 
where the two firſt of the above mentioned caſes are Rated, 
the learned collector obſerves, ©* That the Lords laid hold 
_ © of that opportunity to declare their ſentiments againſt all 
„ ſach diſpoſitions in general; and in that view cauſed in- 


“ ſert the following clauſe in .their interlocutor : And fur- 


e ther find, That no diſpoſe tion by a. e Abe; can able 


«* creditors from doing diligence.” _ j 
That Nathaniel Duke, at the time of executing whe truſt· 


| ion, which is now the ſubject of queſtion, was utterly 
bankrupt and inſolvent, is a fact too notorious to be diſ- 


puted, as his Whole effects, heritable and moveable, when 


turned into money, fall conſiderably ſhort of paying one 


half of the debts he juſtly owes; tho he had the addreſs'to 
conceal from his (creditors theſe his bankrupt circumſtances, 
till he gave way all at once, and to the very eve of his bank- 
ruptcy went on contracting new debts. _ | . 
But whatever arguments might be pleaded for ſapgantive 
ations by bankrupt and inſolvent perſons, 
when granted to niet whole To themſelves, or to tru- 


ſtees appointed by them, it is manifeſtly againſt every prin- 
cCiple of law, juſtice, or 


mon ſenſe, that one in theſe 
bankrupt circumſtances, after doing all in his power to de- 


fraud his creditors, by contracting debts ſo far above his 
funds as he muſt have known: himfelf unable to pay, ſhould 


have it in his power to appoint truſtees of his own chuſing, 
and to commit to them the management and diſpoſal of +4 
eſtate, or to oblige the creditors to accept e and to 
riſk their ſecurity and payment, ſo far as the funds will 80, 
upon the fidelity and 1 of thoſe truſtees. And this 
is preciſely the caſe. in hand; as ſuppoſing ſuch truſt-diſpoſi- 


1 1 could in other reſpects be ſupported, the exceptions 


which, lie to this a W are 2 vom 


— 7 N 47 all the 3 ever ſo willing to accept thereof, could: 


It is ed + in the petition, that the een. and a 


| few others of the moſt inconſiderable creditors, are the only 
49 perſons who refuſe to acquieſce in this truſt-right. It would 


not vary the argument, was that truly the caſe: But the 


contrary is apparent from the ſtate of the ranking, as made 
up and lying in proceſs ; from which it appears that there 


are no leſs than fourteen other creditors beſide the reſpondent | 


who, rejecting the truſt-diſpoſition; have endeavoured to ope- 
rate their payment by arreſtments, partly in the hands of the 


truſtees themſelves, partly in the hands of thoſe who were 


ſu ppoſed to be debtors to the common debtor. 
And as this leads to ſtate more particularly the tenor 1 


chat diſpoſition upon which the preſent queſtion ariſes, it is ; 


material to obſerve, that, as early as the 14th March 1765, 


Nathaniel Duke, finding he could no longer keep his head a- 
| boye water without the privity and knowledge of any of his 

creditors, ſo far as the reſpondent knows, at leaſt without 
calling any general meeting of the creditors to conſult and 


adviſe with them thereanent, took it upon him to execute a 
diſpoſition in favours of ten truſtees therein named, whereof 
any five to be a quorum, whereb' 
behoof of his creditors, to be named in an inventary or liſt 


thereby referred to, the lands and other ſubjects therein ſpe- 
cified; but qualified with ſo many clauſes and reſervations, 


all in his own favours, that it was impoſſible the creditors, 


had they been ever ſo favourably diſpoſed, could have ac-, 
cepted thereof: And ſo forward was he to eſtabliſh the ſame, 
with a view to tie up the hands of his creditors from pro- 
ceeding in diligence, that he not only gave it into the regi- 


ſter, but cauſed infeftment to be thereon taken the very next 
day, in name of the truſtees, an 


. the third oy thereafter, f 


| ; Ace the n in genen nor any one particular cre- 


he diſponed to them, for 


the ment to be re- 
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| eſtate; and ſo long as it ſtood unreduced, had no power to 
execute any new diſpoſſtion of the fame eſtate. But as in 


the nature of things, and upon the general principles of law, 
ſuch diſpoſition could not be effectual withour the acceptance 


of all 26g each of the creditors for whoſe behoof it was 


intended; and "as the generality of the creditors, upon no- 


tice of the very fingular contents of that diſpoſition, did re- 
ject the ſame, and declared their refolution of proceeding to 
© operate their payment, as they beſt could, by legal diligence : 


It was to prevent the effect thereof that he bethought him 


; ſelf of executing the other diſpo ſition omnum bonorum, in 


fayours of the petitioners, as 2 for behoof of his Whole 
creditors, dated the 17th July 1765; and tho” this _ 
tion is, in point of time, ſome yeeks prior to the arreſtmen 
uſed by the reſpondent, it is poſterior ta the arreſtments aſed 
by ſundry of * other creditors, who being nearer at hand, 
and juſtly alarmed with the prior truſt-difpofition in March 
preceding, did proceed to fecure their payment by arreſt- 
ments in the hands of ſundries who were ſappoſed to be 


debtors to the bankrupt; and as theſe 'interveening arreſt- 
ments, between the Rok of the firſt and ſecond diſpoſitions, 
muſt undoubtedly be effectual, to the creditors ho! uſed 
_ theſe arreſtments, to ſecure their preference and payment, ſo 
far as the ſubjects by them arreill will go, and thereby to 
withdraw theſe from the common fund, the - reſpondent muſt”. 
think it an extreme hard caſe if his arreſtments thall be dif- 


appointed, and he obliged to accept of the ſecond truſt. dif. : 


_ poſition granted to the now F for 'behoof” of the! ere 
| dnors in general. ” ORG 


Independent of whe general obj. jects wich lie aaf © 
ſuch truſt-difpoſitions by Fare and jnſolvent perſons, 


| unaccepted ok by the creditors, experience has proved how. 
: "oY g unprofitable 
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Apen the fidelity and diligence of the truſtees and thoſe 


_ wy ed under them, the execution of ſuch truſts is for the 
moſt part attended with longer delays and greater expence 
than if the eſtate were to be brought to a judicial ſale; not 
to mention, that, as decreets of ſale, if regularly proceeded 


\ in, are the beſt. ſecurity che laws of this country can gi ve: 
Purchaſers! are thereby encouraged. to give a much higher 


price than they will do where their ſecurity is to depend 
upon voluntary diſpoſitions from the bankrupt and gs tru- 
ſtees, againſt which many latent objections may lie; but 


which are effectually removed and taken out of the 1 hah "wy 


e deereet of we „ 

By this truſt· diſpoſition, 3 Pre" en a W nl 
of 5 prior diſpoſition and infeftment, and of the credi- 
tors refuſing to accept of the ſame, becauſe of the .condj- 
tions with which it was clogged, he diſpones and conve 
to the truſtees therein named, for behoof of his whole cre- 
ditors, his Whole eſtate, heritable and moveable, to the end 
that the ſaid truſtees might expoſe the lands to ſale by public 
roup, either in whole or in parcels; and aſter deduction of the 
neceſſary expences, and a futable, grati efication for their trouble, 
to apply the prices towards payment of his whole debts, 
-and the truſtees are thereby declared not to be chargeable 
with.omiſſions in the courſe of e Nents and only to be 
bo 1 for actual intromiſſions. 12 OE 

It is not incumbent upon the reſpondent to W he 
management of theſe truſtees in the execution of this truſt, 


or to point out particular acts of mal-adminiſtration: It is 


ſufficient for his purpoſe to ſay, that the deed is of ſuch a 
"Ws: 5 and veſted theſe | truſtees with ſuch irrational 
powers, as put it in their power to act as they thought pro- 
per, without controul from che ons; ng conlivture 
ue * * *. 1 5 C „ 
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of the bankrupt 


conduct of theſe truſtees ever o 


| Gappotint;/th wales voce, / 


tained; and che longer the. management was continued be- 


x. 


a "The pitriculirbjdions which lie 2 bt cs Se ait 
en, ſuppoſing it were competent to a bankrupt to com- 
Pel his creditors to accept of a general renn in favours 
of the whole ereditors, are theſe following: , That che 
diſpoſition is not in favour ot the bee thengſtlves, but 


af certain-other perſons as truſtees for their ogg 245, 


That theſe truſtees are of the appointment and nominatien 
himſelf, and who it may well be ſappoſed 
would be ſuch as the bankrupt thought would be moſt fa- 
vourable to him. 3uly, That no power is thefeby granted 
to the creditors, was the occaſion ever ſo urgent, or the mil- 

flagrant to remove them 
from that truſt, and to ſubſtitute others in their place. 


_ 4thly, chat cho che truſtees are directed do expoſe che lands 
id ale by 
Wibeut We the. creditors, to expoſe them in Sage lots 

| And Dart 
the truſtees mould think 
Within which the ſubjects ſhould be ſo expod 


public: roup, an unlimited power is given to them, 


s, and upon ſuch conditions dr articles, as 


propere $thly, No time 18 e ä 
to ſale ʒ ſo 
that the truſtees had it in their power to ptotract and con- 
inde their management. as: Jong a hey: ſhould think 


3 RS - On, the Exp! 


able 76s re for their — che 
gratification being undetermined, muſt Aicher Apend upon 


tte pleaſure of che truſtees, or rwaſt involer the ere 


a law- ſuit to have the quantum of chat. oradfication * 2 


fore chat the Whole lands were fold, the moveable effects 


converted into money, and the debts called in, the gratifica- 


ion to the truſtees would be proportionally increaſecd ac 
to the length of time chat che truſt ſubſiſted. 


7thh, Sag. to conclude the whole, all and each of "theſe 


 Twuſtees. are excemed | from omiſſions; 5 ſo that, had their 
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A Agent igent 2 ever r 1 prejudicial to 
the intereſt of the creditors, unleſs direct fraud could be 
E  alledged, thecredirors/are without remeid. Nathaniel Duke 
might repoſe what confidence he pleaſed in theſe truſtees, 
0 Far as lis own intereft went; but, being confeſſedly fo 
great a bankrupt, that no poſlible reverſion could accrue to 
kim, it did not belong to him to impoſe theſe conditions 
upon his creditors, thereby to eng them to i 60 df 
© 'truft-right fo qualified. 

The reſpondent, and ddr edler who had led ah 
Hi arreftments, brought proceſſes of forthcoming ; which 
being conjoined with the proceſſes of multiple-poinding 
brought in name of the truftees, and others, the Lord Au- 
chinteck Ordinary pronounced his firſt interlocutor, 24th 
ow 17 0. Wbereby, in reſpect it is not denied, that 

* Nathaniel Duke was bankrupt when he made the truſt- 
1 liſpoſnion, found the fame could not transfer the pro- 
6 perty of 'the bankropt's effects to the truſtees, or entitle 
them to of theſe effects to any of the bankru pt's 
5 A che prejudice of the lawful anterior liger 

* of | the reſpondent; and therefore found the arreſtee, 
. e. wo reſpondent), preferable both to the ruſives' and 
oe editors purchaſing from them, Gr. | 

„And, Upon advifing a reprefentation for the iiſtees, 
ith anſwers for the reipondegt, his Lordſniip prenounced 
2 other anterlocutor, 9th July 1767: The Lend! Ordina- 

ry having confidered chis fepreſentation, with the diſpo- 

4 ſition by Nathaniel Duke to che repreſenters, dated 17th 
% Juby 1765, which is a diſpeſition omnium bonorum, 200 
* Lacke d che dtpeber ang; and 'that the diſpoſition 
was granted to che diſponeeghwithour true, quſt; and ne- 
ceſſary cauſes, and without a price really paid, after con- 
<xrating'the debt 20 Mr Montgomery, who uſed arreſt- 
„ ments of che Bankrupt's effects In Auguſt ſaid year; ad- 
5 * hioves/v0 N former interlocutor, 1⁰ far as „ 
22 1 al 


E 


— 


—— vil Ante ty tvs GAs. 06 ts. - \ 4 hd 6%, ler Bt — fax wa 


* a q 2 - a IO as y N N N * m IR * FW * 1 " 4 * 2 a, 6 
* * e dug 9 7 9 * - 28. — 8 "4 31 CEE ec Mug Ss 22 4 4% 3 Nad 1 , nh * 
4 1 F 14 * n * SA 1 FAN \ »% 1 "yy 1 7 7 2 * Fa IX 7 er 
F SY FF OY „ ⅛ i ] ane eh oh 
. \ * K | , „ # ("IP 2 F 4 + 4 
Kt 0 9 N 4 er . £ 6. p A 


— 


= 0 


=_ —_ of « id dp ben Ab not. transfer the: en * the 
= 5 „ bankrup ts effects to the truſtees in prejudice of the reſ pon- 
5 145 * dent, * diſpoſition being void 'by: 2 72 — * preferable 
=_ upon his arreſtment | 
_ From the tenor of theſe lotto; as nom — | 
„ 0 your. Lordſhips review, your Lordſhips will perceive, 
—_ that the Lord e has reſted his judgment upon the 
—_ general principles of law, gs eſtabliſhed by former deciſions 
1 5 of this court, whereby no bankrupt and inſolvent debtor, 
5 E 2 and declaring himfelf to be ſuch, äs implied in 
ry ſuch diſpoſition ommium benorum, has it in his power to | 
; ee his ereditors to accept of a general ſurrender in all 
their favours, and thereby to bind up their hands from at- 
quiring that preference which the law juſtly decrees two. 
n according to the priority of their digigenſe. 
And though the reſpondent cannot doubt, from a au- 
: "hb ity. of the N above referred to, that your Lord- 
Y "Dk will, upon theſe general principles, be of the fame o- 
_ pion ich. the Lord Ordinary; yet, if contrary; to ex 
1 tation, any doubt ſhall occur upon chat point, the ſpeci ral 
5 objections to this particular diſpoſition, as above ſtated, will, 
it is humbly thought, be ſufficient to deliver the ——_— 
ent from being . obliged to accept of this truſt · right. 
The general principles referred to in the Lord Ordinary s 
interlocutor are ſo. well known to your Lordſhips, that it is 
unneceſſary to enlarge upon them; ſuch diſpoſitions are 
Fl not only, gratuitous, in ſo far as granted without any prite 
I 2 valuable conſideration paid therefor, but they are grant- 
—_—_ ed without any true, juſt, or neceſſary cauſe, by a pro- 
1 "felled and declared bankrupt, when reduced to he: necef- 
TH Ker of . a ſurrender 12 all chat he has to his credi- 
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Every perſon uſt ſee hat Wien would. i in 1 
9 | A be W were the creditors. obliged to accept of | 
1 fuck diſpoſitions, ſuppoſing chem to be granted directly in 
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their.own favours. One or more debts may be in ſuch a 
tien that immediate diligence may follow upon them, 
and payment be recovered before that other creditors, whoſe 


4 


-debes ſtand ſuſpended for ſome conſiderable time, are in 


condition to compete ; one debt may be ſimple and pure, 


oY caſes, or others of the like nature, i i&uſt OT reaſonable, 
that the bankrupt ſhould have it in his power, by his volunta- 
ty act and deed, to impoſe ſuch a reſtraint upon thoſe of 

Bis, creditors who had the means of operating their pay- 


ment, by following out that courſe of diligence which the 


ſtate and condition of their debts, and the law intitled them 
to, as ſhould difable them to operate their payment, or to 
 Tabject them to a pari paſſu preference with other credi- 


tors, who, in the ſtate and condition of their debts, had 
not the ſame means to operate that payment? 
But allowing, for argument's ſake, that ſuch diſpoſitions 
omnium bonorum, by bankrupt and inſolvent perſons directly 


in favours. of the creditors themſelves „could be juſtified 


and ſupported ; it is ſtraining beyond all bounds to extend 
this to deeds, ſuch as that now in queſtion, not in favours 
of the creditors themſelves, but in favours. of truſtees of the 
bankrupt's own nomination and appointment, whereby they 
muſt be compelled to rely upon the honeſty, fidelity, and 
gere or theſe truſtees, s. 0 


Ik a perſon confeſſedly not bankrupt or inſolvent, but 


5 


who owes: a large ſum of money to one particular creditor, 
ſhould take it in his head to execute a truſt-diſpoſition of 
this nature to truſtees of his own appointment, to the end 
that ſaid truſtees might ſell and diſpoſe. of ſo much of his 
eſtate as they ſhould find neceſſary, and apply the price for 
payment of that particular creditor ; it will not ſurely be 
contended,. that the creditor would be obliged to accept of 


ſuch right, or to reſt his payment upon the truſtees faith- 
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db the right 3 15 effential and nece 
: efficacy againſt him; and if, inſtead of accepting thereof, 

he chuſes to follow out that legal diligence which the Jaw 
intitles him to, we truſt-diſpoſition cannot Rand in the 
1 Way. 


That no prejudice was done to any particular creditor by 


to "theth; 4 ws FO RY 
ry to pive it force and 


And if this Iv 5 is juſt in the Pr of tart one e credi- | 
tor, it muſt a fortiori obtain where the creditors are more 
in number. They are all unconnected with one another; 
the bankrupt had it not in his power to create any union 


between them; each creditor for himſelf is intitled to ac- 


cept of or repudiate ſuch right, and the repudiation of any 


one muſt. vacate the whole; becauſe. the diſpoſition is 


not in favours of, or for behoof of any one 5 1 but for 
behoof of the whole ; ſo that, if the whole do not accept, 


_ the. diſpoſition muſt fall in zotum; becauſe 3 it cannot take 
effect to 5 thi end for which it was granted. F555 


And accordingly Lord Bankton, Book 1. tit. 10. F I | 


4 after obſerving, that, in ſome former caſes, theſe truſt-diſ- 


poſitions had been ſuſtained upon this miſtaken principle, 


ſuch general dif] poſitions, when equally in favours of all a 


creditors,” he proceeds in theſe words, referring to the de- 
_ cifions already quoted: But lately, upon deliberate con- 
„ Gderation of the caſe, and the expreſs words of the ſta- 


4 tute, with the hardſhips laid upon any one. creditor, in 
< reſtraining him from execution upon his debt by the 


"= 


e deed of the bankrupt debtor, the Court of Seffion Fond 3 


0 ſuch diſpoſition reducible upon the ſtatute, even, tho' no 
« favour Was therein ſhown to one creditor beyond another, 
«and which they have ever ſince followed as a rule; ſo 


e that any of the creditors, / without taking notice of ſuch 


by diff fan” may proceed in affecting the ſuhject dif- 5 
. if * ne not acceded to the he dfpoſnion wet J 


1 IJ 
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5 13 of credito 


TY Wongb che n here Aired: to more im- 
me lately relate to diſpoſitions by notour bankrupts, in 


515 terne bf the ſtatute 169“, as that was but an extenſion of 
"the former regulations eſtabliſhed by the ſtatute 1621, both 
. depending upon the ſame general principles of law and 
juſtice; and as none can be à more notorious bankrupt 
than he who declares himſelf ſuch by the very tenor of that 


tight which he grants, without any true, juſt, or neceſſary. 
cauſe, under the ſpecious bur falſe pretence of doing equal 
_ Juſtice to his whole creditors, when, in effect, he does ma- 
nifeſt injuſtice to thoſe who, from the ſtate and condition 


of their particular debts, and by the diligence. of the law, 
\ haye it in their power to operate their payment. It is im- 
 poſlible, that it ſhould be in the power of ſuch bankrupt, 
by his voluntary act and deed, to bind up the hands of all 
or any of his creditors, or to oblige them to accept of a 
general diſpoſition in all their favours equally, eſto the diſ- 


polition had been directly in their favours. 

Bur, that he ſhould impoſe truſtees upon them, to have 
the management and diſpoſal of his eſtate, and that too 
with ſuch irrational powers as are granted by the deed in 


} queen, ſurpaſſes all comprehenſion. 


The petitioners are pleaſed to ſay, That if the generality 


of che creditors had not acquieſced in this truſt-right, thoſe 
of them that were nearer at hand would have had it in 
their power to have uſed arreſtments of an earlier date than 
the reſpondents ; and that their forbearing ſo to do, in the 
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